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Part 1: Indigenous Cultural and Intellectual 

Property Rights
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Our Culture: Our Future

Linked to people, land and identity

Constantly evolving

Roles and responsibilities to look after 

the knowledge and pass it on

Consultation and consent processes 

according to customary laws

Linked to cosmology

Handed on through the generation
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United Nations Declaration on the Rights 
of Indigenous People:

Article 31(1):

Indigenous peoples have the right to maintain, control, protect and develop their 

cultural heritage, traditional knowledge and traditional cultural expressions, as 

well as the manifestations of their sciences, technologies and cultures, including 

human and genetic resources, seeds, medicines, knowledge of the properties of 

fauna and flora, oral traditions, literatures, designs, sports and traditional games 

and visual and performing arts. They also have the right to maintain, control, 

protect and develop their intellectual property over such cultural heritage, 

traditional knowledge, and traditional cultural expressions.
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ICIP developments in international law

Inter-Government Committee on Intellectual Property and 

Genetic Resources, Traditional Cultural Expressions and 

Traditional Knowledge have drafted provisions.
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Traditional Knowledge  (TK)
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• know how, skills, innovations or 

practices;

• that are passed between generations;

• in a traditional context; and

• that form part of the traditional lifestyle 

of Indigenous and local communities 

who act as their guardian or 

custodian.
www.terrijanke.com.au



Traditional Cultural Expression 
(TCE) 
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• the forms in which traditional culture 

is expressed;

• form part of the identity and heritage 

of a traditional or indigenous 

community;

• are passed down from generation to 

generation.
www.terrijanke.com.au



Copyright Law Protects Indigenous Art
Case Study: Carpets Case
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Banduk Marika, Djanda at the 

Sacred Waterhole, 1984

Infringing copy produced by Indofurn 

Ltd featuring the work of Marika 
without permission



Bulun Bulun Case – Fiduciary Duty

• If a work includes traditional ritual 

knowledge, the copyright owner has a 

fiduciary (special) duty to the clan to look 

after the copyright in the work according to 

customary laws and protocols.
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Fabric copying

Magpie Geese and Water Lilies at the 

Waterhole ©Johnny Bulun Bulun, 

Ganalbingu clan



Part 2: The True Tracks Protocols Framework
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Principle 1 - Respect

Start from the principle in Article 31 of the 

Declaration on the Rights of Indigenous 

People:

Indigenous peoples have a right to maintain, 

control, protect and develop their ICIP. 

15July 15, 2016



Principle 2 – Self Determination
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Empower Indigenous people in decision-making 
processes.

Set up Indigenous advisory groups and steering 
committees.

Provide regular updates.

July 15, 2016



Principle 3 – Consent and 

Consultation 
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• ‘Commit to obtain (and maintain) the free, prior and 
informed consent of indigenous peoples for projects that 
affect their rights, in line with the spirit of the UN 
Declaration.’ UN Global Compact Business Guide.

• Seek free prior informed consent for use of ICIP in a 
project before the project commences, and continuing 
through all stages  of the project and after.

• Provide enough information for people to understand all 
the benefits and risks of a project

• Allow enough time for people to make a decision.

July 15, 2016

International Indigenous Librarians Forum 2017



Free, Prior and Informed Consent
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• FREE means no coercion, intimidation, manipulation, or undue influence or 

pressure. Sufficient time given. Not given impression that project will go ahead 

anyway.

• PRIOR implies that consent is to be sought sufficiently in advance of any 

authorisation or commencement of activities and respect is shown to time 

requirements of Indigenous consultation/consensus processes.

• INFORMED means that information is provided that covers a range of aspects, 

including the nature, size, pace, reversibility and scope of any proposed project or 

activity; the purpose of the project as well as its duration; locality and areas 

affected; a preliminary assessment of the likely economic, social, cultural and 

environmental impact, including potential risks; personnel likely to be involved in 

the execution of the project; and procedures the project may entail.

• CONSENT, obtained in a manner that is free, prior and informed, means 

agreement to a business activity after a business has engaged in a good faith 

consultation with the affected indigenous peoples. Consent can be understood as a 

formal, documented social license to operate.

• Source: page 27 – 28, UN Global Compact, Business Guide

July 15, 2016



Principle 4 – Interpretation 
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Indigenous people should  be recognised as the primary 
guardians and interpreters of their cultures.

Consider:

– Is your terminology current or outdated?  

– Does the publication affect culture of the 
Indigenous group?

– Does it expose confidential, personal and/or 
sensitive material?

July 15, 2016

International Indigenous Librarians Forum 2017



Principle 5 – Cultural Integrity 
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Maintaining the integrity of cultural heritage information 

or knowledge keeps culture strong.

When using ICIP ensure that the use or the context is not 

harmful or inappropriate.

Seek advice on correct cultural context and ask about 

cultural restrictions which might apply to the use of ICIP.

July 15, 2016



Principle 6 – Secrecy and Privacy
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Indigenous people have the right to keep secret their sacred and ritual 
knowledge in accordance with their customary laws. 

Privacy and confidentiality concerning aspects of Indigenous people’s 
personal and cultural affairs should be respected.

Consider:

– Does the project expose secret/sacred, confidential or sensitive 
material?

– Speak to elders or Indigenous peoples in authority to identify and 
sensitivities, sacred or religious issues.

– Be aware that including personal information without permission 
may offend.

– Consult family and community on deceased persons images and 
representations.

July 15, 2016



Respecting Cultural Mourning Practices
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In many Indigenous communities, it is a cultural practice 
not to name or show images of Indigenous people 
recently deceased. It is prohibited under customary laws.  

How long? It could be weeks or even years until 
ceremonies have finished.  

What to do? Consult with family, and the Indigenous 
community.

Some options:

Use different names to refer to the deceased. Limit 
circulation.

Use warnings and notices.

Discuss with family and Indigenous community
July 15, 2016



Principle 7 – Attribution 
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• Indigenous people should be attributed as the owners of ICIP. 
This is in addition to copyright attribution.

• Attribute Indigenous contributors, writers, creators, source 
communities and custodians is a prominent place in all 
publications.

• Ask for correct wording (or pronunciation) for how person or 
community would like to attributed with ownership or 
contribution.

• Consider whether traditional custodian’s notice is necessary.

July 15, 2016



Principle 8 - Sharing of Benefits
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Indigenous people have the right to share in the benefits from the 

use of their culture, especially for commercial use. 

The economic benefits from use of their ICIP should also flow back 

to the source communities. 

– How can Indigenous people be included?

– Employment

– Access to research outcomes

– Copies of materials

– Payment

July 15, 2016



Principle 9 – Maintaining Indigenous Culture
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• Consider how a proposed use might impact on the future use 
by others who are entitled to inherit the cultural heritage.

• Indigenous cultures are dynamic and evolving and protocols 
within each group and community change.  Consultations is an 
ongoing process.

• Give thought to ways of maintaining relationships for future 
consultation. How can you maintain the link?

• Consult for any future uses.

July 15, 2016



Principle 10 – Recognition and Protection 
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Use existing laws and develop policies to protect ICIP. 

Some suggestions:-

– Use IP laws.

– Place copyright notices in publications.

– Use traditional custodian notices.

– Includes ICIP clauses in contracts - Written releases can 
clear rights for proposed uses.

– Use trade marks.

– Develop policies and protocols and allow review.

– Avenues for Indigenous people to make complaints and 
seek resolution of issues.

July 15, 2016

International Indigenous Librarians Forum 2017
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Successful ICIP frameworks 
incorporate the law and protocols

Contracts

Protocols
Intellectual 
Property



Part 3: Case studies
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Industry Protocols: Australia 

Council Protocols
• Five artform guides – music, 

performing arts, visual arts, new 
media and writing.

• Set up a framework of respect for 
traditional cultural expression, as well 
as advise about copyright law.

• The music protocols advise to seek 
permission from the relevant 
community owners of the music 
before performing or recording. 



Pathways and Protocols: Screen 

Australia

Screen Australia, Pathways & Protocols: a 

filmmaker’s guide to working with 

Indigenous people, culture and concepts, 

written by Terri Janke and Company  

http://www.screenaustralia.gov.au/filmmak

ing/Indigenous_protocols.aspx
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Musee du quai Branly
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From L to R: Lena Nyadbi, 

Ningura Napurrula, Gulumbu 

Yunupingu, Judy Watson & 

John Mawurndjul
Photos: Alistair Miller

©permission Lydia Miller, ATSIAB, Australia Council



Records: Deepening Histories of Place

Protocols

Individual Consent 
Form

Individual Consent

Under 18

Copyright Consent

Form

Access materials in 
archives Consent

Form

Community Consent 
Form
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Deepening Histories of Place Project, Coordinated by National Film & Sound 

Archive & Australian National University.

http://www.deepeninghistories.anu.edu.au/ethical-protocols/

Recognises right of Knowledge holders and TK 

communities to control the recording of cultural 

customs and expressions, and the particular 

language which may be intrinsic to cultural 

identity, knowledge, skill and teaching of culture.





Contact us:

Terri Janke and Company

PO Box 780

Rosebery NSW 1445

Ph: 02 9693 2577

Email: tjc@terrijanke.com.au

Thank you
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